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The Expert’s Corner

On Plaintiff “Incentive” Payments
William B. Rubenstein*

In the January 2007 issue, Class Action Attorney Fee Digest 
reported an antitrust case in which the class representative 
received an incentive award of $1,250,000 for 415 hours of 
its staff’s work, or about $3,000/hour. Spartanburg Regional 
Health Services Dist., Inc. v. Hillenbrand Indus., Inc., No. 
03-2141 (D.S.C. 2006) (1 CAAFD 5 (January 2007)).  Good 
work if you can get it.  But don’t try too hard: in the March 
issue, the Digest reported a securities case in which the lead 
plaintiff was denied an $8,000 reimbursement for the 16 
hours she spent on the case, billing these hours at her regular 
professional rate (as a CEO) of $500/hour. See In re Merrill 
Lynch & Co., Inc. Research Reports Securities Litigation, 
2007 U.S. Dist. LEXIS 9450 (S.D.N.Y. 2007) (1 CAAFD 84 
(March 2007)).

What’s going on here?
Well, for starters, I concede that I picked a rather extreme 

example, as the Spartanburg case is by far the largest incentive 
payment that I have ever seen a court award.  Incentive 
payments� are neither automatic nor large.  They are awarded 
in about 25% of class action cases, though that varies by 
field:  a recent study documented incentive payments in about 
50% of consumer and employment cases, roughly 25% of 
securities cases, and only about 10% of derivative and mass 
tort suits.  See Theodore Eisenberg & Geoffrey P. Miller, 
Incentive Awards to Class Action Plaintiffs: An Empirical 
Study, 53 UCLA L. Rev. 1303 (2006).  The average incentive 
award per class representative is about $16,000, while the 
median award per class representative is much lower (about 
$4,000), id. at 1308, so the Spartanburg award is truly an 
outlier.

The disparity I set up above is also attributable to the distinct 
statutory regimes governing the two cases.  Congress’ 1995 
Private Securities Litigation Reform Act (PSLRA) contains 
a specific provision limiting payments to plaintiffs, beyond 

�	 I use the terms “incentive awards” or “incentive payments” 
generically, meaning it to encompass payments that simply reimburse the 
plaintiffs’ costs (reimbursement payments) and those that actually provide 
plaintiffs money in recognition of the risks that they took and intangible 
services they provided (incentive awards).

Incentive payments are neither automatic 
nor large.  They are awarded in about 25% 
of class action cases, though that varies by 

field [citing the Eisenberg & Miller study].

their pro rata share of the settlement, to “reasonable costs 
and expenses (including lost wages) directly relating to the 
representation of the class.” 15 U.S.C. § 77z-1(a)(4).� In the 
Merrill Lynch case, the court ruled that it was not enough 
for the plaintiff “to assert that she took time out of her 
workday;” rather, she had to demonstrate that she incurred 
actual expenses or gave up specific business opportunities 
as a consequence of serving as lead plaintiff.  This ruling 
conceptualizes plaintiff payments under the PSLRA purely in 
terms of “reimbursement.”  By contrast, the plaintiff payment 
in the Spartanburg antitrust case was issued under the more 
general and lax approach of Rule 23, one that permits 
“incentive” payments that exceed simple reimbursement 
costs.�

That said, Rule 23 itself says nothing about incentive 
awards and the common law that has developed concerning 
these payments provides few guiding principles.  How should 
courts think about them?  Four issues present themselves: (1) 
Why provide incentive awards?  (2) To whom?  (3) In what 
circumstances? and (4) How much?

Why Incentive Awards?  Courts award payments to class 
action plaintiffs for three functions that they perform.  
First, class representatives have oversight and monitoring 
responsibilities.  They must watch class counsel so as to ensure 
these attorneys do not sell out the class for their own recovery.  
Class counsel must consult with the representatives, who must 
approve any important aspects of the litigation (including 
the settlement terms). Second, class representatives serve as 

�	 The PSLRA further requires that the lead plaintiff file a sworn 
certification stating that it “will not accept any payment for serving as a 
representative party on behalf of a class beyond the plaintiff’s pro rata share 
of any recovery, except as ordered or approved by the court in accordance 
with [the paragraph in the text above].” 15 U.S.C. § 78u-4(a)(2)(A)(vi).

�	 Courts are split on whether incentive payments, beyond pure 
compensation, are permissible in PSLRA cases.  Compare, e,g,  Swack v. 
Credit Suisse First Boston, LLC, 2006 U.S. Dist. LEXIS 75470 (D. Mass. 
Oct. 4, 2006) (incentive payments not permitted) (collecting cases) with, 
e.g., In re Heritage Bond Litig., 2005 U.S. Dist. LEXIS 13555 (C.D. Cal. 
June 10, 2005) (notwithstanding PSLRA, incentive payments permissible).
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