
Copyright  © 2009 Octagon Publishing, Inc.  Reproduction strictly prohibited.

Page 87Class Action Attorney Fee DigestMarch  2009

The Expert’s Corner

On What A “Common Benefit Fee” Is, Is Not, and Should Be

William B. Rubenstein*

*William B. Rubenstein, a law professor at Harvard Law School, 
specializes in class action law; he has litigated, and regularly 
writes about, consults, and serves as an expert witness in class 
action cases, particularly on fee-related issues. Professor 
Rubenstein’s work can be found at www.billrubenstein.com. The 
opinions expressed in this article are solely those of the author.

This month’s column is a war story. I am currently 
an expert witness in a mass tort proceeding in Rhode 
Island. The case involves the Kugel Mesh Hernia Patch, 
a medical device used following abdominal surgeries 
to aid recovery and prevent hernias. In late 2005 and 
early 2006, the Food and Drug Administration and the 
product’s manufacturer, Davol, Inc. (a subsidiary of 
C.R. Bard, Inc.), initiated two separate recalls following 
complications arising out of use of the patch. Lawsuits 
followed. 

About 100,000 patches have been implanted in 
the U.S. There are currently about 1,000 individual 
lawsuits that were filed in (or removed to) federal 
courts throughout the country that the Judicial Panel on 
Multidistrict Litigation (JPML) has sent to Judge Mary 
Lisi in the U.S. District Court for the District of Rhode 
Island for coordinated pre-trial proceedings. See In re 
Kugel Mesh Hernia Patch Products Liability Litigation, 
493 F. Supp. 2d 1371 (J.P.M.L. 2007). Another 1,000 
or so individual cases are pending in Rhode Island 
state court, where they also have been sent to one 
judge – Superior Court Associate Justice Alice Gibney 
– for coordinated pre-trial proceedings. Both courts 
have appointed plaintiffs’ steering committees (PSC), 
with significant overlap in their membership, and with 
Motley Rice attorney Donald Migliori serving as liaison 
counsel in both the federal and state proceedings.

The PSC in the state proceeding has asked the judge 
to approve an assessment on settling attorneys of a 12% 

“common benefit fee” (8% for attorneys fees and 4% for 
costs). I have been retained by an attorney representing 
many individual plaintiffs who believes that this 
common benefit fee is too high. My research confirms 
my client’s intuition – I have found 21 reported cases 
involving common benefit fees and the 12% sought 
here is far outside the norm. A chart of the 21 cases, 
and a graph showing the distribution of common benefit 
fees, are set out in the graph on the next page.

While mine is but one war story, I write about the 
common benefit fee subject this month because the issue 
is a hot recurring topic – if you have any doubt, review 
the firestorm that erupted over the common benefit fee 
assessment in the Guidant (defibrillator) MDL� – and it 
is an issue about which there is significant confusion.

Four points are worth emphasizing here. First, what 
is a “common benefit fee”? Second, what is the normal 
common benefit fee level? Third, is there anything 
about the Kugel Mesh litigation that would support 
an inordinately high common benefit fee? And finally, 
what is likely to happen in this and other similar cases?

What Is A Common Benefit Fee?

The one thing a common benefit fee is not is a class 
action fee award. The easiest way to see the distinction 
is to start with the basic small-claims class action. In 
such a case, there would be no individual litigation 
because no claim has enough value to support the costs 
of pursuing it. A fee is provided to class counsel because 
she aggregates the class’s claims into one case, making 
them economically viable, and returns a common fund 
to the class; she is permitted to take a fee from the fund 
to reward her for her efforts on behalf of the class. It 
is that common fund fee that makes litigation possible 

�	 See In re Guidant Corp. Implantable Defibrillators Prods. Liab. 
Litig, 2008 WL 682174 (D. Minn. Mar. 7, 2008).
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