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Multiplier: 1.31 (based on current hourly rates; 1.48 based 
on historical hourly rates).

Court’s Reasoning: The Court ruled that the amount re-
quested (21.7% of the $82,245,000 total settlement amounts) 
was fair and reasonable.

Editor’s Notes: Plaintiffs’ supporting papers state that the 
$82.245 million in partial settlements represent approximately 
6.47% of the Settling Defendants’ sales of EPDM in the 
United States during the class period.

Plaintiffs’ supporting papers state that the settlements were 
achieved without the benefit of any criminal indictments, 
guilty pleas, or convictions, in that the federal government’s 
grand jury investigation into alleged price-fixing in the EPDM 
industry was terminated in 2006 without any admission of 
liability or guilty pleas from any of the Defendants.

Plaintiffs’ supporting papers state that, among other 
things, class counsel: (1) prepared and filed complaints; (2) 
investigated the facts; (3) interviewed witnesses; (4) engaged 
in extensive discovery; (5) conducted or participated in at least 
25 depositions; (6) obtained detailed proffers; (7) reviewed 
and analyzed more than 2 million pages of documents; (8) 
consulted with experts; (9) prepared and filed a motion for 
class certification; and (10) engaged in difficult and protracted 
settlement negotiations.

Plaintiffs’ supporting papers state that the $21 million 
Crompton settlement ($16 million class fund plus $5 million 
in fees and expenses) was reached more than one year after 
Crompton terminated a $30 million settlement payable 
over time as a result of excessive opt-outs. Since that time, 
Crompton has settled separately with most of the opt-outs, 
who are excluded from this settlement class. Therefore, the 
Crompton settlement represents 6.3% of Crompton’s sales 
of EPDM to class members in the U.S. during the class 
period as defined in the current Crompton settlement—a 
35% improvement on the return to class members over the 
previous, terminated Crompton settlement.

Plaintiffs’ supporting papers state that the Settling 
Defendants have agreed to cooperate with Co-Lead Counsel 
in connection with the prosecution of related claims against 
other alleged co-conspirators/non-settling defendants.

Plaintiffs’ supporting papers state that: (1) in the Bayer 
and Crompton settlements, the amount of attorney fees and 
expenses was separately negotiated and agreed to be paid 
by those Settling Defendants, and any portion of the agreed-

In re Ethylene Propylene Diene Monomer 
(EPDM) Antitrust Litigation

No. 03-md-1542 (D. Conn. May 9, 2007)
Judge: Stefan R. Underhill

Substantive Topic: Antitrust
Plaintiffs’ Complaint: Plaintiffs allege that Defendants 

conspired to fix or maintain the prices of, and/or allocate 
markets for, Ethylene Propylene Diene Monomer (EPDM) 
sold in the United States, in violation of Section 1 of the 
Sherman Antitrust Act. Plaintiffs allege further that, as 
part of the conspiracy, Defendants agreed to limit the sup-
ply of EPDM and to allocate markets and customers for 
the sale of EPDM. Defendants are divided into two groups: 
Settling Defendants: DuPont Dow Elastomers, LLC (DDE), 
Syndial S.p.A., Crompton Corp. (n/k/a Chemtura Corp.) and 
Uniroyal Chemical Corp. (n/k/a Chemtura USA Corp. (col-
lectively, Crompton), and Bayer AG, Bayer Corp., and Bayer 
MaterialScience LLC (collectively Bayer); and Non-Settling 
Defendants: Exxon Mobil Chemical Corp.; DSM Elastomers, 
B.V., DSM Elastomers Europe B.V., and DSM Elastomers 
Americas (f/k/a DSM Copolymer, Inc.).

Settlement Benefits: $82,245,000. The case involved 
four separate partial settlements: (1) $25,400,000 settle-
ment with DDE; (2) $3,370,000 settlement with Syndial; (3) 
$32,475,000 settlement with Bayer (of which $7,732,986 was 
returned to Bayer as per opt-out reduction formula, though 
Court included entire settlement amount in awarding fees); 
and (4) $21,000,000 settlement with Chemtura Corp. (f/k/a 
Crompton Corp.) and Chemtura USA Corp. (f/k/a Uniroyal 
Chemical Co.) (jointly Crompton).

The remaining (non-settling) Defendants are: Exxon Mobil 
Chemical Corp.; DSM Elastomers, B.V., DSM Elastomers 
Europe B.V., and DSM Elastomers Americas (f/k/a DSM 
Copolymer, Inc.).

Attorney Fees: $17,829,000 (the amount requested).
Fee as % of Recovery: 21.7% (of the total amount re-

covered in the four partial settlements; fee represented 
23.9% of the settlements after first reducing the recovery by 
$7,732,986, the amount that was returned to Bayer as per 
opt-out reduction formula—though the Court included the 
returned amount in calculating the fee award).

Expenses: $2,155,356 
Hours: Not stated. See Editor’s Notes.
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upon fees and expense not awarded by the Court will be 
returned to those Settling Defendants; and (2) the DDE and 
Syndial settlements do not provide for a separate attorney 
fee/expense fund, so that co-lead counsel seek fees and costs 
in those two settlements purely as a percentage (28%) of the 
common funds.

Plaintiffs’ supporting papers state that, other than disclosing 
their total lodestar (on the basis of both current rates and 
hourly rates) “Co-Lead Counsel wishes not to publicly 
disclose the details or amount of the work performed by each 
plaintiffs’ law firm at this time because it may provide the non-
settling defendants with an unfair strategic advantage going 
forward”, though “Co-Lead Counsel are willing and prepared 
to submit these declarations for review in camera, should the 
Court so request.” There is no indication in the pleadings or 
docket sheets that the Court requested submission of the time 
records.

Objections— Plaintiffs’ supporting papers state that there 
were no objections to the fee/expense request, after: (1) set-
tlement notice was mailed to more than 3,980 potential class 
members; (2) settlement notice was posted on the Internet; 
and (3) summary notice was published in both The Wall 
Street Journal and the International Herald Tribune.

Date Case Filed: August 12, 2003
Date Fee Awarded: May 9, 2007
Plaintiffs’ Counsel: Anthony J. Bolognese, Michael E. Gehring, Joshua 

H. Grabar (Bolognese & Assocs.) (Philadelphia, Pa.). Michael D. Hausfeld, 
Kathleen Konopka (Cohen Milstein Hausfeld & Toll) (Washington, D.C.). 
Paul F. Bennett, Steven O. Sidener, Joseph M. Barton, Charles A. Dirksen 
(Gold Bennett Cera & Sidener) (San Francisco, Cal.). Howard Sedran (Levin 
Fishbein Sedran & Berman) (Philadelphia, Pa.). David R. Schaefer, Brian 
P. Daniels (Brenner Saltzman & Wallman) (New Haven, Conn.). Jason S. 
Hartley, Merril Hirsh (Ross Dixon & Bell) (San Diego, Cal.). Jeffrey S. 
Nobel (Schatz Nobel Izard) (Hartford, Conn.). Robert N. Kaplan (Kaplan 
Fox & Kilsheimer) (New York, N.Y.). Daniel R. Karon (Goldman Scarlato 

& Karon) (Cleveland, Ohio). Lisa J. Rodriguez (Trujillo Rodriguez & 
Richards) (Haddonfield, N.J.). Robert S. Kitchenoff (Weinstein Kitchenoff 
& Asher) (Philadelphia, Pa.). Laurence D. King (Kaplan Fox & Kilsheimer) 
(San Francisco, Cal.). Guido Saveri, Steven J. Greenfogel (Saveri & Saveri) 
(San Francisco, Cal.). Douglas A. Millen, Steven A. Kanner, William H. 
London (Freed Kanner London & Millen) (Bannockburn, Ill.). Frederick P. 
Furth, Michael P. Lehmann, Julio Ramos (Furth Lehmann) (San Francisco, 
Cal.). Joel C. Meredith (Meredith & Cohen) (Philadelphia, Pa.). Joseph M. 
Patane (Law Office of Joseph M. Patane) (San Francisco, Cal.). Mario N. 
Alioto (Trump Alioto Trump & Prescott) (San Francisco, Cal.). William R. 
Edwards (The Edwards Law Firm) (Corpus Christi, Tex.). Joseph J. Tabacco, 
Jr. (Berman DeValerio Pease Tabacco Burt & Pucillo) (San Francisco, Cal.). 
Mary Jane Fait (Wolf Haldenstein Adler Freeman & Herz) (Chicago, Ill.). 
Susan G. Kupfer (Glancy Binkow & Goldberg) (San Francisco, Cal.). 
Stewart M. Weltman (Weltman Law Firm) (Chicago, Ill.). Bernard Persky, 
Hollis L. Salzman (Labaton Sucharow & Rudoff) (New York, N.Y.). James 
A. Harrod, Robert M. Kornreich (Wolf Popper) (New York, N.Y.). Richard 
A. Lockridge, W. Joseph Bruckner, Yvonne M. Flaherty (Lockridge Grindall 
Nauen) (Minneapolis, Minn.). Dianne M. Nast, Michael Nast (Roda Nast) 
(Lancaster, Pa.). Craig C. Corbitt, Daniel S. Mason, Joseph W. Bell, Kristin 
A. Suga (Zelle Hofmann Voelbel Mason & Gette) (San Francisco, Cal.).

Defendants’ Counsel: Benjamin G. Bradshaw (O’Melveny & Myers) 
(Washington, D.C.). Bradford S. Babbitt, Craig A. Raabe (Robinson & 
Cole) (Hartford, Conn.). Michael F. Tubach (O’Melveny & Myers) (San 
Francisco, Cal.). Thomas J. McGarrigle (Reed Smith) (Philadelphia, Pa.). 
Elizabeth J. Stewart (Murtha Cullina) (New Haven, Conn.). Robert J. Dwyer 
(Boies Schiller & Flexner) (New York, N.Y.). William J. Wenzel (Pullman 
& Comley) (Bridgeport, Conn.). G. Hamilton Loeb (Paul Hastings Janofsky 
& Walker) (Washington, D.C.). James R. Bliss, John S. McGeeney (Paul 
Hastings Janofsky & Walker) (Stamford, Conn.). Kevin C. McCann (Paul 
Hastings Janofsky & Walker) (San Francisco, Cal.). Anthony V. Nanni, 
Charles F. Rule (Fried Frank Harris Shriver & Jacobson) (Washington, 
D.C.). Christopher B. Hockett (San Francisco, Cal.). Michael D. O’Connell 
(O’Connell Flaherty & Attmore) (Hartford, Conn.). Steven A. Reiss (Weil 
Gotshal & Manges) (New York, N.Y.). Andrew S. Marovitz, Britt M. Miller 
(Mayer Brown Rowe & Maw) (Chicago, Ill.). Richard J. Favretto (Mayer 
Brown Rowe & Maw) (Washington, D.C.). Shelley R. Sadin (Zeldes Needle 
& Cooper) (Bridgeport, Conn.). Barry L. Cohen (Thorp Reed & Armstrong) 
(Philadelphia, Pa.). Jason S. Weathers, Michael P. Shea (Day Pitney) 
(Hartford, Conn.). Leah Brannon (Cleary Gottlieb Steen & Hamilton) 
(Washington, D.C.). Ω
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